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INTRODUCTION 
In the trial court below, Defendants-Appellants 
moved to dismiss the Complaint of Plaintiffs-Respondents 
on the grounds that the Complaint, which was an action 
for a deficiency owing on a trust deed note held by 
Plaintiffs-Respondents in a second position following a 
trust deed sale, was barred by Section 57-1-32 of the 
Utah Code because the action was not brought within 
three (3) months of the trust deed sale, as mandated by 
the statute. Plaintiffs-Respondents, in turn, moved for 
summary judgment. The court below denied Appellants' 
Motion to Dismiss and granted Respondents1 Motion for 
Summary Judgment. This appeal followed. 
ARGUMENT 
POINT I 
APPLYING UTAH LAW RE: STATUTORY CONSTRUCTION, 
SECTION 57-1-32 OF THE UTAH CODE SHOULD 
BAR PLAINTIFFS' COMPLAINT 
Section 57-1-32 of the Utah Code states in 
pertinent part as follows: 
At any time within three months after 
any sale of property under a trust deed, as 
hereinabove provided, an action may be 
commenced to recover the balance due upon the 
obligation for which the trust deed was given 
as security, and in such action the complaint 
shall set forth the entire amount of the 
indebtedness which was secured by such trust 
deed, the amount for which such property was 
sold, and the fair market value thereof at 
the date of sale. . . . 
3 
Utah Code Ann. Section 57-1-32 (1953, as amended). 
Here, it is undisputed that the obligation upon which 
Respondents have filed suit was secured by a trust deed 
as security. It is also undisputed that the property 
held as security, as evidenced in said trust deed, was 
sold at a trust deed sale by the trustee, and that 
Respondents had notice of that sale. It is undisputed 
that the sale of the property left a balance due upon 
the obligation for which the trust deed was given as 
security. It is undisputed that Respondents brought an 
action to recover that balance due. See Respondents' 
Complaint, copy attached hereto as Addendum. And, 
finally, it is undisputed that Respondents1 action was 
commenced more than three (3) months after the sale. 
Compare Statement of the Facts in Respondents' Brief at 
7 with Respondents' Complaint, supra. 
According to the clear and unambiguous terms of 
Section 57-1-32, Respondents' action was untimely 
commenced, and, accordingly, is barred. The lower 
court's refusal to apply the statute of limitations of 
the code provision cited was reversible error. 
Because the terms of Section 57-1-32 are not 
vague, unreasonably confused, inoperable or 
unconstitutional, they are to be applied according to 
their ordinary meaning. The Utah Supreme Court has 
4 
given strict guidelines for interpreting and applying 
statutory provisions: 
We must assume that each term in the statute 
was used advisedly by the Legislature and 
that each should be interpreted and applied 
according to its usually accepted meaning. 
Where the ordinary meaning of the terms 
results in an application that is neither 
unreasonably confused, inoperable, nor in 
blatant contradiction to the express purpose 
of the statute, it is not the duty of this 
Court to assess the wisdom of the statutory 
scheme• 
West Jordan v. Morrison, 656 P.2d 445, 446 (Utah 1982). 
The West Jordan Court also succinctly stated that "a 
statute should be applied according to its literal 
word i ng unless it is unreasonably confused or 
inoperable." Id. (emphasis added). See also Gord v. 
Salt Lake City, 20 Utah 2d 138, 434 P.2d 449, 451 
(1967) . 
The undisputed facts of the case at bar fall four-
square into the literal wording of Section 57-1-32. 
Yet, the lower court refused to apply the literal words 
of the statute to bar Respondents' Complaint. 
Respondents now argue that courts of other jurisdictions 
have not barred secured creditors holding a trust deed 
in a second priority position from bringing suit on the 
trust deed note long after the trust deed is sold at 
public sale. Respondents conveniently omitted from this 
Court's view the state statutes relied upon by those 
decisions from other jurisdictions, and also noticeably 
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a b s e n t from R e s p o n d e n t s ' B r i e f were any Utah d e c i s i o n s 
s u p p o r t i n g t h e i r p o s i t i o n . A p p e l l a n t s ' M o t i o n t o 
D i s m i s s was b a s e d upon c l e a r , u n a m b i g u o u s s t a t u t o r y 
l a n g u a g e , which , a c c o r d i n g t o t h e law in Utah , must be 
a p p l i e d a c c o r d i n g t o i t s l i t e r a l w o r d i n g , even t hough 
t h e r e s u l t of such a p p l i c a t i o n may b r i n g a b o u t a r e s u l t 
c o n t r a r y t o t h e i n t e n t of t h e L e g i s l a t u r e . West J o r d a n , 
656 P .2d a t 4 4 7 . 
S u c h a r e s u l t i s c l e a r l y c o n s i s t e n t w i t h 
l e g i s l a t i v e i n t e n t , however , when viewed i n c o n j u n c t i o n 
w i t h t h e s e p a r a t e l e g i s l a t i v e schemes e s t a b l i s h e d f o r 
t r u s t d e e d s a l e s a n d j u d i c i a l f o r e c l o s u r e s , 
r e s p e c t i v e l y . Compare C h a p t e r 1 o f T i t l e 57 w i t h 
C h a p t e r 37 of T i t l e 78 , Utah Code A n n o t a t e d . See a l s o 
B r i e f of A p p e l l a n t a t 2 1 - 2 9 . Thus , t h e c l e a r l a n g u a g e 
o f t h e s t a t u t o r y p r o v i s i o n , p l u s t h e s t a t u t o r y scheme 
i n t o w h i c h t h i s p a r t i c u l a r p r o v i s i o n s q u a r e l y f i t s , 
m a n d a t e t h a t t h e l o w e r c o u r t s ' d e n i a l of A p p e l l a n t ' s 
Mot ion t o D i smis s be r e v e r s e d . 
H e r e , a c l e a r and u n a m b i g u o u s s t a t u t e d e c l a r e s 
t h a t an a c t i o n t o r e c o v e r t h e b a l a n c e d u e u p o n a n 
o b l i g a t i o n fo r which a t r u s t deed was g i v e n as s e c u r i t y 
must be commenced w i t h i n t h r e e ( 3 ) m o n t h s a f t e r t h e 
p u b l i c s a l e of t h e t r u s t d e e d . R e s p o n d e n t s ' Compla in t 
i s c l e a r l y an a c t i o n f o r a d e f i c i e n c y on an o b l i g a t i o n 
s e c u r e d by a t r u s t deed which was s o l d a t a p u b l i c s a l e 
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and which sale left a balance due on the obligation. 
See Respondents' Complaint, supra. The Complaint was 
filed more than three months after the sale. According 
to the statute, Respondents cannot sustain their action. 
POINT II 
ASSUMING ARGUENDO THAT SECTION 57-1-32 
DOES NOT BAR PLAINTIFFS1 COMPLAINT, THERE 
REMAIN DISPUTES OF MATERIAL FACTS 
SUFFICIENT TO REMAND FOR TRIAL 
Assuming simply for the sake of argument that 
Section 57-1-32 of the Utah Code does not bar 
Appellants' Complaint, the lower courts' granting of 
summary judgment against Appellants was improper because 
facts material to the disposition of critical issues in 
this case remain in dispute. 
A. Whether Appellants Were Accommodation Signators on 
The Note 
Respondents argue that Appellants were "principal 
obligors and not accommodation makers" on the note which 
is the basis of Respondents' Complaint against 
Appellants. See Respondents' Brief, supra, at 32-3. 
Appellants filed competent affidavits swearing to the 
fact that they signed the note in question as 
guarantors, or, as referred to in Section 70A-3-416(4) 
of the Utah Code, "for the accommodation of the others." 
Utah Code Ann. Section 70A-3-416(4) (1953, as amended). 
Respondents produced no direct evidence contradicting 
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t h e f a c t t h a t A p p e l l a n t s s i g n e d t h e n o t e as 
accommodation makers, but now a rgue a g a i n s t t h o s e 
a f f i d a v i t s by s t a t i n g only t h a t the a f f i d a v i t s were 
" s e l f - s e r v i n g and conc luso ry . " 1 Respondents' Brief, 
supra, a t 31. 
The a f f idav i t s present facts c r i t i c a l to the lower 
c o u r t ' s summary j u d g m e n t , h o w e v e r , a n d , b e i n g 
uncon t r ad i c t ed and taken in l i g h t most favorable to 
Appellants, require further ad jud i ca t i on to determine 
w h e t h e r A p p e l l a n t s ' s t a t u s as g u a r a n t o r s o r 
accommodation s ignators change the i r legal l i a b i l i t i e s 
in t h i s c a s e . Because the lower c o u r t ' s Ruling and 
Order granting summary judgment gave no indica t ion upon 
what legal bas i s i t s judgment was founded, the issue of 
whether Appellants were accommodation s igna to r s r a t h e r 
than p r i n c i p a l o b l i g o r s must be remanded for further 
adjudication. 
R e s p o n d e n t s ' c l a i m t h a t A p p e l l a n t s mere ly 
reaffirmed or renewed the i r own debt upon s ign ing the 
no te , but t h i s argument ignores the undisputed facts 
tha t Appellants los t control of the property in question 
1-This same a l l e g a t i o n could be made against the 
Affidavit of Respondents' legal counsel which swore t o 
$6,293.50 in legal fees and cos ts , and which the lower 
court adopted without ques t i on in i t s judgment. Any 
af f idavi t from a par ty i s l i ke ly to be se l f - se rv ing i f 
i t supports the p a r t y ' s p o s i t i o n in the a c t i o n . The 
p a r t y ' s sworn deposit ion testimony would a l so be self-
serving in tha t regard. The a f f idavi t s are nevertheless 
sworn and admissible and, here , a t l e a s t , undisputed. 
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by s e l l i n g and t r a n s f e r r i n g t h e same t o t h e C u n d i c k s , 
and t h a t t h e s a l e and t r a n s f e r .was a c c o m p l i s h e d w i t h 
f u l l n o t i c e t o , a p p r o v a l f r o m , and i n v o l v e m e n t b y 
R e s p o n d e n t s . A p p e l l a n t s t h e r e b y l o s t any b e n e f i t o r 
good c o n s i d e r a t i o n t h e y m i g h t o t h e r w i s e h a v e had f o r 
c o n t i n u i n g a s p r i n c i p l e o b l i g o r s on t h e i n d e b t e d n e s s . 
R a t h e r , t h e y assumed t h e p o s i t i o n of g u a r a n t e e i n g 
p a y m e n t by t h e C u n d i c k s , w h o , a s p o s s e s s o r s o f t h e 
p r o p e r t y and bona f i d e p u r c h a s e r s f o r v a l u e , became t h e 
p r i n c i p l e o b l i g o r s . R e s p o n d e n t s a r g u e , w i t h o u t 
s u p p o r t i n g u n d i s p u t e d f a c t s , t h a t A p p e l l a n t s , a s a 
m a t t e r o f l a w , c o u l d n o t b e accommoda t ion s i g n a t o r s . 
S e e R e s p o n d e n t s 1 B r i e f , s u p r a , a t 3 3 . T h a t l e g a l 
c o n c l u s i o n , a b s e n t s u p p o r t i n g u n d i s p u t e d f a c t s , i s 
" s e l f - s e r v i n g and c o n c l u s o r y " and r e q u i r e s a t r i e r of 
f a c t t o d e t e r m i n e , b a s e d upon a d m i s s i b l e e v i d e n c e , t h e 
n a t u r e of A p p e l l a n t s ' s t a t u s i n r e l a t i o n t o t h e n o t e and 
t h e l e g a l r a m i f i c a t i o n s o f t h a t s t a t u s . R e m a n d , 
t h e r e f o r e , i s r e q u i r e d . 
B. W h e t h e r The A c c o m m o d a t i o n S i g n a t o r s 1 R i s k s Were 
S i g n i f i c a n t l y I n c r e a s e d W i t h o u t T h e i r A p p r o v a l 
S u f f i c i e n t t o D i s c h a r g e Them from L i a b i l i t y 
The law h a s t r a d i t i o n a l l y h e l d t h a t c o n d u c t by t h e 
c r e d i t o r w h i c h i n c r e a s e s t h e s u r e t y ' s r i s k d i s c h a r g e s 
t h e s u r e t y . See Whi te and Summers, Uniform Commercia l 
Code (2nd E d i t i o n ) a t 5 1 7 . H e r e , t h e C u n d i c k s a n d 
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R e s p o n d e n t s , w i t h o u t n o t i c e t o o r a p p r o v a l f r o m 
A p p e l l a n t s , a r r a n g e d t o fund t h e Cundicks $30 ,000 down 
payment on t h e p r o p e r t y h e r e i n q u e s t i o n , by b o r r o w i n g 
t h a t amount from C i t i z e n ' s Bank and by j o i n t l y a g r e e i n g , 
a g a i n w i t h o u t n o t i c e t o o r a p p r o v a l from A p p e l l a n t s , t o 
s u b o r d i n a t e R e s p o n d e n t s ' i n t e r e s t i n t h e t r u s t d e e d 
s e c u r i n g t h e p r o p e r t y t o t h e i n t e r e s t of C i t i z e n s Bank. 
A p p e l l a n t s s i g n e d t h e n o t e t h i n k i n g t h a t t h e C u n d i c k s 
had p a i d t h e $30,000 down payment from t h e i r own f u n d s , 
i n d i c a t i n g a much s t r o n g e r and n a t u r a l commitment by t h e 
C u n d i c k s t o a v o i d d e f a u l t on t h e o b l i g a t i o n . The 
e l i m i n a t i o n of t h e C u n d i c k ' s n a t u r a l c o m m i t m e n t t o 
p r o t e c t w h a t A p p e l l a n t s t h o u g h t t o b e t h e C u n d i c k s ' 
s i z a b l e p e r s o n a l i n v e s t m e n t s e r i o u s l y a f f e c t s t h e n a t u r e 
of A p p e l l a n t s ' g u a r a n t y of payment by t h e C u n d i c k s . I f 
such had b e e n made known t o A p p e l l a n t s p r i o r t o t h e 
s i g n i n g of t h e n o t e , A p p e l l a n t s may v e r y w e l l have a c t e d 
d i f f e r e n t l y . 
I n a d d i t i o n , t h e s u b o r d i n a t i o n of R e s p o n d e n t s ' 
i n t e r e s t i n t h e t r u s t d e e d t o a s e c o n d p l a c e b e h i n d 
C i t i z e n s Bank s i g n i f i c a n t l y i n c r e a s e d A p p e l l a n t s 
e x p o s u r e as g u a r a n t o r s . In t h e e v e n t of d e f a u l t by t h e 
C u n d i c k s , R e s p o n d e n t s w o u l d b e f a r more l i k e l y t o 
s a t i s f y t h e i n d e b t e d n e s s t h r o u g h r e p o s s e s s i o n of t h e 
c o l l a t e r a l a s f i r s t p l a c e h o l d e r s , and t h u s n o t s eek 
d e f i c i e n c y payment from A p p e l l a n t s , t h a n t h e y would a s 
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s e c o n d - p l a c e h o l d e r s . Thus , t h e r i s k t o t h e g u a r a n t o r s 
i n c r e a s e d s i g n i f i c a n t l y w i t h t h e i n s e r t i o n of C i t i z e n s 
Bank a s p r i o r i t y l i e n h o l d e r , and t h e i n c r e a s e d r i s k 
o c c u r r e d w i t h o u t t h e i r k n o w l e d g e . 
F a c t s i n t h e r e c o r d s u g g e s t , p a r t i c u l a r l y when 
viewed i n l i g h t most f a v o r a b l e t o A p p e l l a n t s , t h a t b o t h 
R e s p o n d e n t s and C u n d i c k s knew t h a t A p p e l l a n t s had no 
knowledge of t h e C i t i z e n s Rank l o a n a n d i t s p r i o r i t y 
p o s i t i o n a h e a d of R e s p o n d e n t s on t h e t r u s t d e e d , and 
t h a t R e s p o n d e n t s and C u n d i c k s t o o k a d v a n t a g e o f t h a t 
knowledge and A p p e l l a n t s 1 i g n o r a n c e t o i n d u c e A p p e l l a n t s 
t o s i g n on t h e n o t e . T h i s m a t e r i a l m i s t a k e b y 
A p p e l l a n t s a n d t h e a d v a n t a g e t a k e n t h e r e o f b y 
R e s p o n d e n t s w o u l d b e s u f f i c i e n t g r o u n d s t o s u p p o r t 
e q u i t a b l e r e f o r m a t i o n of t h e n o t e and a v o i d any e f f e c t 
of t h e n o t e ' s w a i v e r s . See B r i g g s v . L i d d e l l , 699 P .2d 
770 (Utah 1 9 3 5 ) . 
B e c a u s e t h e f a c t s , s c a n t y t h o u g h t h e y may b e 
b e c a u s e o f t h e h a s t y summary j u d g m e n t by t h e c o u r t 
b e l o w , s h o w t h a t R e s p o n d e n t s h a d k n o w l e d g e of t h e 
C i t i z e n s Bank d e a l p r i o r t o t h e e x e c u t i o n o f t h e n o t e 
h e r e i n q u e s t i o n , a n d w r o n g f u l l y w i t h h e l d t h a t 
i n f o r m a t i o n from A p p e l l a n t s , t h e b i n d i n g c o n t r a c t u a l 
e f f e c t o f t h e n o t e i t s e l f m u s t b e q u e s t i o n e d . 
A c c o r d i n g l y , t h e n o t e ' s w a i v e r , which i s so s t r e n u o u s l y 
a r g u e d by R e s p o n d e n t s a s w a i v i n g A p p e l l a n t s ' c l a i m t h a t 
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their risk had been increased without their knowledge 
and thus their suretyship had been discharged, may not 
have application here. 
Additional evidence must be obtained on this 
issue, but the facts presently before this appellate 
court are material to this issue and are in dispute. 
Remand, therefore, is required. 
C. Whether Respondents' Modified Their Contract With 
Appellants and Accepted Accord and Satisfaction or 
a Novation on Appellants' Indebtedness 
It is undisputed that Respondents accepted the 
sale and transfer of the property underlying the trust 
deed here to Cundicks. That substitution of Cundicks 
for Appellants as principal obligors on the indebtedness 
may have been a novation that released Appellants from 
any legal obligation as principal obligors, and placed 
in that principal obligor position the Cundicks - all 
with the express approval and involvement of 
Respondents. 
According to major treatises on contract law and 
applicable case law authority, a novation occurs when 
three factors are present: (i) the new contract 
discharges a previous contractual duty or a duty to make 
compensation; (ii) the new contract creates a new 
contractual duty; and (iii) the new contract includes 
as a party one who owed no previous duty or was not 
12 
entitled to any benefits under the previous contract. 
See Calamari and Perillo, The Law of Contracts (2d. 
Edition) at 767. See also Davenport v. Dickson, 211 
Kan. 306, 507 P.2d 301 (1973); 58 Am. Jur. 2d Novation 
Section 3 (1971). Those three factors are satisfied at 
first glance by the facts here. First, the note with 
Cundicks, along with the approved property sale and 
transfer to Cundicks, discharged Appellants as principal 
obligors. They lost all benefits associated with the 
property and had no reason or good consideration for 
remaining directly liable on the obligation. Secondly, 
a new contractual duty was created when Appellants 
shifted from principal obligors to guarantors. Finally, 
Cundicks, who were not a party to the original contract 
and had no duties thereunder, were included in the 
novation contract. 
The intent of the parties, however, particularly 
with regard to Appellants' status as accommodation 
signators, is important to the determination of whether 
a novation occurred. See 58 Am. Jur. 2d Novation 
Section 20, and cases cited therein. Such is ordinarily 
a question of fact. I«d. at Section 30, and cases cited 
therein. 
The question of whether an accord and satisfaction 
occurred when Respondents accepted Cundicks as principle 
obligors on Appellants1 indebtedness depends, at least 
13 
in part, on several factors, including, but not 
necessarily limited to, intent of the parties and 
whether good consideration passed hands, both of which 
are traditionally reserved for determination by the 
trier of fact. 1 Am. Jur. 2d Accord and Satisfaction 
Section 11 (1962). The trial court's ruling that 
Appellants, as a matter of law, were liable to 
Respondents on the indebtedness in question, then, was 
premature and contrary to law. Remand, therefore, is 
required. 
D. Whether the Intent of the Parties is Discernable 
from the Present Record 
As indicated elsewhere is this Reply Brief, the 
intent of the parties at the time the trust deed note 
was executed is critical to a determination of legal 
status, legal obligations and legal liability of the 
parties. The court below made legal rulings without 
benefit of any evidence regarding intent, save 
Appellants' affidavits regarding their intent to sign 
the note as guarantors and not as principal obligors. 
Apparently ignoring that evidence, as well as the need 
to obtain additional evidence, if any existed, regarding 
Respondents' intent throughout the transaction, the 
court below too hastily rendered summary judgment. This 
matter must be remanded to assess, inter alia, the 
14 
intent of the parties, without which the rulings of the 
court below are hollow. 
CONCLUSION 
For the reasons set forth above, and also as set 
forth in Appellants1 Brief, the denial of Appellants1 
Motion to Dismiss must be, and it is respectfully 
requested that it be, reversed and said motion granted 
by this Court. In the alternative the summary judgment 
entered by the lower court must be, and it is 
respectfully requested that it be, reversed and the case 
remanded for trial. 
DATED thi s W day of November, 1988. 
DURBANO, SMITH, REEVE & FULLER 
By 
Douglas~n^ Durfofitfio 
Christopher C. Fuller 
Attorneys for Appellants 
(4C:®WP®COURT®DUR.BRI) 
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CERTIFICATION OF MAILING 
I HEREBY CERTIFY that I caused to be -nailed 
copies of the foregoing Appellant's Reply Brief 
William P. Schwartz Attorney for Respondents at 50 
300 South, Salt Lake City, Utah 84101. 
DATED this *??& ^ day of November, 1988. 
Christopher C.1-—fuller 
ADDENDUM 
Shawn C. Ferrin, Esq., Bar No. 4832 
HANSEN & ANDERSON 
50 West Broadway, Sixth Floor 
Salt Lake City, Utah 84101 
Attorneys for Plaintiffs 
IN THE SECOND JUDICIAL DISTRICT COURT OF WEBER COUNTY 
STATE OF UTAH 
G. ADAMS LIMITED PARTNERSHIP, 
a Utah limited partnership, 
and C.A. FERRIN, JR., 
Plaintiffs 
v. 
DAVID DURBANO, PAUL SACHTER, 
RICHARD MORTENSEN, STEVEN F. 
CUNDICK, and MARLENE H. 
CUNDICK, 
Defendants. 
Plaintiffs, G. Adams Linfited Partnership ("Adams"), and C.A. FERRIN, JR. 
("Ferrin"), complain of Defendants, and seek relief as follows: 
PARTIES 
1. Adams is a Utah limited partnership, with its principal place of 
business in Weber County, State of Utah. 
2. Ferrin is a resident of Salt Lake County, State of Utah. 
3. On information and belief, Defendants are all residents of Weber 
County, State of Utah. 
COMPLAINT 
Civil No. J2MjtlJ 
JURISDICTION AND VENUE 
4. This court possesses jurisdiction over this matter pursuant to Utah 
Code Ann. § 78-3-4. 
5. Venue in this action is proper in the Second Judicial District Court of 
Weber County, State of Utah pursuant to Utah Code Ann. § 78-13-4. 
CLAIM FOR RELIEF 
6. Adams and Ferrin incorporate by reference each and every allegation 
contained in paragraphs 1 through 5 above. 
7. On May 4, 1984, in exchange for value received, the Defendants, 
jointly and severally, executed a Trust Deed Note in the original principal amount 
of $38,604*59 together with interest at eleven percent (11%) per annum (the 
"Note"), payable to Adams and Ferrin in full on or before January 1, 1985. A true 
and correct copy of the Note is attached hereto as Exhibit "A." 
8. The Note was secured by a Deed of Trust dated May 4, 1984 and 
recorded on May 16, 1984, as Entry No. 908778, in Book 1446, beginning at Page 
831, of the official records of the Weber County, Utah, Recorder (the "Deed of 
Trust"). A true and correct copy of the Deed of Trust is attached hereto as 
Exhibit "B." The Deed of Trust was a second lien on property located at 
approximately 30th Street and Washington Boulevard in Ogden City, Weber 
County, Utah, as more particularly described in the Deed of Trust (the 
"Property"). 
9. On March 17, 1987, the Federal Deposit Insurance Corporation, which 
held a first lien on the Property, sold the Property at a public trustee's sale. 
10. The proceeds from the trusteed sale were insufficient to cover the 
obligations created by the Note. 
11. Despite demand, the Defendants have refused to pay any amounts due 
under the Note. The Defendants are currently in default under the terms of the 
Note. 
12. Pursuant to the terms of the Note, the Defendants are to pay all costs 
of collection, including a reasonable attorney's fee upon default. 
13. As a result of the Defendants' default and breach of the terms of the 
Note, Adams and Ferrin have been required to incur attorneys1 fees, legal 
expenses and costs of collection. 
14. Adams and Ferrin are entitled to judgment against the Defendants, 
jointly and severally, for the principal sum of $38,604.54, together with interest in 
the amount of $13,751.31 from May 4, 1984 through July 31, 1987 and interest in 
the amount of $11.63 per day from July 31, 1987 until the date of judgment, and 
interest in the amount of $12.69 per day from the date of judgment until the date 
of payment, together with attorneys1 fees and costs of collection. 
WHEREFORE, Adams and Ferrin demand judgment against the Defendants, 
jointly and severally, as follows: 
A. The sum of $38,604.59, together with interest of $13,751.31 from 
May 4, 1984 through July 31, 1987, and interest in the amount of $11.63 per day 
from July 31, 1987, until the date of judgment, and interest in the amount of 
$12.69 per day from the date of judgment until the date of payment; 
B. Adams and Ferrin's attorneys1 fees and costs of collection; and 
C. Such other and further relief as the court deems just 
DATED this ^ \ day of August, 1987. 
HANSEN & ANDERSON 
Plaintiffs Address: 
G. Adams Limited Partnership 
3026 Brinker Avenue 
Ogden, Utah 84403 
C. A. Ferrin, Jr. 
2698 East Sherwood 
Salt Lake City, Utah 84108 
Attorneys for Plaintiffs 
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umisi £im. ^PIC 
1W) NOT DESTROY THIS NOTE: When paid, thia note, with Trust Deed securing the same, must 
Wo surrendered to Trustee for cancellation before reconveyance will be made. 
iw 
J. J&,t>04.59 faf/? 0 g d e n , U U h f 
FOR VALUE RECEIVED, the undersigned, jointly and severally, promise to pay to the order 
0 | C. A. FERRIN, JR. AND G. ADAMS LIMITED PARTNERSHIP 
Utah, or at such other place as the holder hereof may designate, 
THIRTY EIGHT THOUSAND SIX HUNDRED FOUR AND 59 /00 - - . . . . . . .
 / # ofi . A / c o v 
JDULLLAKO ( # 3 O , O 0 4 * 5 9 ) . 
together with interest from date at the rate of Eleven per cent ( 11 %) per annum on 
ftte nripaid principal, said principal and interest payable aa follows: 
SEE PAYMENT SCHEDULE BELOW. DOLLARS ($ ) 
on the day of , 19 , and the same amount on 
rfre £ihie day of each succeeding month until the entire unpaid principal with accrued interest has 
fa.rrrv.ily paid. Each payment shall be applied first to accrued interest and the balance to the 
»du«tk>n of principal. 
If default occurs in the payment of said installments of principal and interest or any part thereof. 
the holder hereof, at holder** option and without notice or demand, may declare the entire principal 
balance and accrued interest immediately due and payable, 
If this note is collected by an attorney after default in the payment of principal or interest, 
either with or without suit, the undersigned, jointly and severally, agree to pay all costs and expenses 
of collection including a reasonable attorney's fee. 
The makers, sureties, guarantors and endorsers hereof severally waive presentment for payment, 
demand and notice of dishonor and nonpayment of this note, and consent to any and all extensions 
of time, renewals, wsivers or modifications that may be granted by the holder hereof with respect to 
the payment or other provisions of this note, and to the release of any security, or any part there-
of, with or without substitution. 
This note uj secured by a Trust Deed of even date herewith, 
the amount of $3i 
e January 1 , IS 
One (1) payment in  8 ,604 .59 t o g e t h e r wi th I n t e r e s t t o be paid 
in f e l l on or befor  
 t 1985. 
VniiD rnnu 
I \J\J\V \AJl i BY 
* **3feven F. ijSndick 
i ^ j*<<,,lf,u,£C ju+jietiLe-aLA WH,« 
HarUene H. Cundlck 
ICMMIU IMukl K U l L - H u i k O | | « k.MlHWulM t i e MtAM 
D0"« 
WEBER C . g ^
 0  - ^ . r r JAZA . > < k W ^ ^ ' 0EPUT£>w^ 
. J y 908778 ^-j^cf-UL 
(!fo.6&t{.- ^a^^r Space Above This Line For R«ijr)&e& uifl l» A," 
TRUST DEED ^"fcZfaS 
THIS TRUST DEED, made thia ...- Alb........ day of .May , 19.84... 
between DAVIDaaL.M>DURBAN^ AND PAUL SACHTER, DBA, DMP ASSOC 
^STEVEN ^ h i s wife
 u TRUSTOR, 
whose address is 
(Strwt a»d aumbvr) 
..^BM.IITLE.CO^ANY
 f a s T R U S T E E ^ ^ d 
...C...A.>JFHtt^ as BENEFICIARY, 
WITNESSETH: That Trustor CONVEYS AND WARRANTS TO TRUSTEE IN TRUST, 
WITH POWER OF SALE, the following described property, situated in *?*?* 
County, State of Utah: 
Part of Lot 26, Block 10, South Ogden Survey, Ogden City, Weber County, 
Utah: Beginning at a point 144.5 feet South and 60 feet Vest of the 
Northeast corner of Lot 36, said Block 10, and running thence West 82 .8 
f e e t ; thence South 90 f e e t , more or l e s s , to the North l ine of 30th 
Street; thence East along the North l ine of 30th Street , 82.8 fee t ; 
thence North 90 f e e t , more or l e s s , to the point of beginning. 
04-058-0002. 
Part of Lot 26, Block 10, South Ogden Survey, Ogden City Survey, Weber 
County, Utah: Beginning at a point 144.5 feet South and 142.8 feet West 
of the Northeast corner of Lot 36, Block 10, South Ogden Survey; thence 
South 90 feet, more or less, to the North line of 30th Street as said 
Street was fixed by resolution of the Ogden City Council, September, 1907, 
as shown by the recorded Plat thereof of record in the offic« of the 
County Recorder of Weber County, Utah; thence West 40 feet; thence North 
90 feet, more or less; thence East 40 feet to the point of beginning. 
04-058-0003. 
Together with all buildings, fixtures and improvements thereon and all water rights, rights of 
way, easements, rents, issues, profits, income, tenements, hereditaments, privileges and appurtenances 
thereunto belonging, now or hereafter used or enjoyed with said property, or any part thereof, 
SUBJECT, HOWEVER, to the right, power and authority hereinafter given to and conferred upon 
Beneficiary to collect and apply such rents, issues, and profits; 
FOR THE PURPOSE OF SECURING (1) payment of the indebtedness evidenced by a pro-
missory note of even date herewith, in the principal sum of $. 38»604»59 , made by 
Trustor, payable to the order of Beneficiary at the times, in the manner and with interest as therein 
set forth, and any extensions and/or renewals or modifications thereof; (2) the performance of 
each agreement of Trustor herein contained; (3) the payment of such additional loans or advances as 
hereafter may be made to Trustor, or his successors or assigns, when evidenced by a promissory 
note or notes reciting that they are secured by this Trust Deed; and (4) the payment of all sums 
expended or advanced by Beneficiary under or pursuant to the terms hereof, together with interest 
thereon as herein provided. 
•NOTE: Trustee must he a member of the Utah State Bar; a bank, building and loan association or savins* 
and loan association authorized to do such business in Utah; a corporation authorized to do a trust busineaa in 
Utah; or a tiUa insurance or abstract company authorised to do such business in Utah. 
. To keep said proprrtv in .'ood condition and repai- not to remove or demolish a iv building !**• reon, to 
complete or restore prompt I v and in go«id and workrnaniitae manner am Ituilfiin^ wlm li tuny l»e (.instructed, 
damaged or destroyed thereon, to comply with all laws covenant* ami restrictions altecting said pro|Mrlv; not 
to commit or |>crmit waste thereof, not to commit, suffer or permit any act u|mn said pro|>crty in violation of law. to 
do all other acts which from the character or use of sari pro|H«riy mav be reasonably necessary, the specific 
enumerations herein not excluding the general, and. if the loan sveured hereby or any put thereof is he ng ob-
tained for the pur|>ose of financing construction of improvements on aarJ property. Trustor further agrees 
(a) To commenre construction promptly and to pursue same with re.isonuhle dil gence to completion 
in accordance with plans an<i specifications satisfactory to beneficiary, and 
(b) To allow Beneficiary to inspect said property at all times during construction. 
Trustee, upon presentation to it of an affidavit signed by Beneficiary, setting forth facts showing a default 
by Trustor under this numbered paragraph, u authorised to accept as true and conclusive all facts and state-
ments therein, and to act thereon hereunder. 
2. To provide and maintain insurance, of such type or types and amounts as Bcnehci.irv may require, on 
the improvements now existing or hereafter erected or placed on said pn»|M?rtv Such insurance shall IK* carried 
in companies approved by Beneficiary with loss payable ct»u«u«s in favor of ami in form acceptable to Beneficiary. 
In event of loss. Trustor shall give immediate notice to BenetViary. who may make proof of loss, and each insurance 
company concerned is hereby authorized and directed to make pavment for such lost, directly to Beneficiary 
instead of to Trustor and Beneficiary jointly, and the insurance proceeds, or any part thereof, may be applied 
by Beneficiary, at its option, to reduction of the indebtedness hereby secured or to the restoration or repair ot 
the property damaged. 
3. To deliver to, pay for and maintain with Beneficiary until the indebtedness secured hereby is paid in full, 
such evidence of title as Beneficiary may require, including abstracts ot title or policies of title insurance and 
any extensions or renewals thereof or supplements thereto. 
4 To appear in and defend any action or proceeding purporting to affect the security hereof, the title to 
said property, or the rights or powers of Beneficiary or Trustee, and should Beneficiary or Trustee elect to 
also appear in or defend any such action or proceeding to pay all costs and expenses, including cost of evi-' 
dence of title and attorney's fees in a reasonable sum incurred by Beneficiary or Trustee 
\ 
5. To pay at least 10 days before delinquency all taxes and assessments affecting said property, including 
all assessments upon water company stock and all rents assessments and charges for water, appurtenant to or 
used in connection with said property; to pay, when due all encumbrances, charges, and liens with interest, 
on said property or any part thereof, which at any time appear to be prior or superior hereto; to pay all costs, 
fees, and expenses of this Trust. \ * 
6 Should Trustor fail to make any payment or to do any act as herein provided, then Beneficiary or 
Trustee, but without obligation so to do and without notice to or demand upon Trustor and without releasing 
Trustor from any obligation hereof, may: Make or do the same in such manner and to such extent as either may 
deem necessary to protect the security hereof. Beneficiary or Trustee being authorized to enter upon said 
property for such purposes; commence, appear in and defend any action or proceeding purporting to affect the 
security hereof or the rights of powers of Beneficiary or Trustee: pay, purchase, contest, or compromise any 
encumbrance, charge or lien which in the judgment of either appears to be prior or superior hereto; and in ex-
ercising any such powers, incur any liability, expend whatever amounts in its absolute discretion it may deem 
necessary therefor, including cost of evidence of title, employ counsel, and pay his reasonable fees. 
7. To pay immediately and without demand all sxons expended hereunder by Beneficiary or Trustee, 
with interest from date of expenditure at the rate of tea per cent (10%) per annum until paid, and the repay-
ment thereof shall be secured hereby. 
IT IS MUTUALLY AGREED THAT: 
8. Should said property or any part thereof be take* or damaged by reason of any public improvement 
or condemnation proceeding, or damaged by fire, or earthquake, or in any other manner, Beneficiary shall be 
entitled to all compensation, awards, and other payments or relief therefor, and shall be entitled at its option 
to commence, appear in and prosecute in its own name, any action or proceedings, or to make any compro-
mise or settlement, in connection with such taking or damage. All such comjiensation. awards, damages, rights 
of action and proceeds, including the proceeds of any policies of fire and other insurance affecting said property, 
are hereby assigned to Beneficiary, who may, after deducting therefrom all its expenses, including attorney's fees, 
apply the same on any indebtedness secured hereby. Trustor agrees to execute such further assignments of any 
compensation, award, damages, and rights of action and proceeds as Beneficiary or Trustee may require. 
9. At any time and from time to time upon writttea request of Beneficiary, payment of its fees and pre-
sentation of this Trust Deed and the note for endorsement (in case of full reconveyance, for cancellation and 
retention), without affecting the liability of any person for the payment of the indebtedness secured hereby, 
Trustee may (a) consent to the making of any map or pi at of sai'd property; (b) join in granting any ease-
ment or creating any restriction thereon; (c) join in any subordination or other agreement affecting this Trust Deed 
or the lien or charg? thereof; (d) reconvey, without warranty, ail or any part of said property The grantee in 
any reconveyance may be described as "the person or persons entitled thereto", and the recitals therein of any 
matters or facts shall be conclusive proof of truthfulness thereof. Trustor agrees to pay reasonable Trustees 
fees for any of the services mentioned in this paragraph. „ 
10. As additional security, Trustor hereby assigns Beneficiary, during the continuance of these trusts, all 
rents, issues, royalties, and profits of the property affected by this Trust Deed and of any personal property 
located thereon. Until Trustor shall default in the pavment of any indebtedness secured hereby or in the per-
formance of any agreement hereunder. Trustor shall have the right to collect all such rents, issues, royalties, 
and profits earned prior to default as they become due and payable If Trustor shall default as aforesaid, 
Trustors right to collect any of such moneys shall cease and Beneficiary shall have the right, with or without 
taking possession of .the property affected hereby, to coOect all rents, royalties, issues, and profits. Failure or 
discontinuance of Beneficiary at any time or from time to time to collect any such moneys shall not in any 
manner affect the subsequent enforcement by Beneficiary of the right, power, and authority to collect the same. 
Nothing contained herein, nor the exercise of the right by Beneficiary to collect, shall be. or be construed to 
be, an affirmation by Beneficiary of any tenancy, lease or option, nor an assumption of liability under, nor a 
subordination of the lien or charge of this Trust Deed to any such tenancy, lease or option. 
11. Upon any default by Trustor hereunder. Beneficiary may mt any time without notice, either in 
person, by agent, or by a receiver to be appointed by a court (Trustor hereby consenting to the appointment of 
Beneficiary as such receiver), and without regard to the adequacy of any security for the indebtedness hereby 
secured, enter upon and take possession of said property or any part thereof, in its own name sue for or 
otherwise collect said rents, issues, and profits, including those past due and unpaid, and apply the same, less 
coats and expenses of operation and collection, indudasg reasonable attorneys fees, upon any indebtedness 
secured hereby, and in such order as Beneficiary may determine. 
12. The entering upon and taking possession of said property, the collecton of such rents, issues, and 
profits, or the proceeds of fire and other insurance policies, or compensation or awards for any taking or 
damage of said property, and the application or release thereof as aforesaid, shall not cure or waive any 
default or notice of default* hereunder or invalidate any act done pursuant to such notice. 
13. The failure on the part of Beneficiary to promptly enforce any right hereunder shall not operate as 
a waiver of such right and the waiver by Beneficiary of any default shall not constitute a waiver of any other 
or subsequent default 
14. Time b of the essence hereof. Upon default by Trustor in the payment of any indebtedness secured here-
by or in the performance of any agreement hereunder, all sums secured hereby shall immediately become due 
and payable at the option of Eieneficiary. In the event of such default. Beneficiary may execute or cauae Trustee 
to execute a written notice of defsult and of election to cause said property to be sold to satisfy the obligationa 
hereof, and Trustee shall file such notice for record in each county wherein said property or some part or 
parcel thereof is situated. Beneficiary also shall depoait with Trustee, the note and all documcnta evidencing 
expenditures secured hereby. 
._ ,,._..« wr, . |n t .a m *aid notice of sale, either as 
v „ „. w. »<-Har«ve parcels, and in *uch order at it may deu .ne (but subject to sny statutory right of Trustor to 
u..«<t the order in which such property, if consisting of several known lot* or narrelv thall be sold), at public 
auction to the hifhrM bidder, the purchase prict payable in lawful mon«-v of the United States at the time of 
•ale. The person conducting the sale may, for any cause he deems expedient, postpone the sale from time to 
time ur»ui it shall be completed and, in every case, notice of postponement shall be given by public declaration 
thereof by such person at the tune and place last appointed for the sale, provided, if the sale is postponed 
for longer than one day beyond the day designated in the notice of sale, notice thereof shall be given in the 
same manner as the original notice of sale. Trustee shall execute and deliver to the purchaser its Deed con 
'eying sard property so sold, but without any covenant or warranty, express or implied The recitals in the 
Deed of trv matters or facts shall be conclusive proof of the truthfulness thereof Any person, including Bene 
ficiary. may bid at the sale. Trustee shall »PPlv the proceeds of the sale to payment of <1) the coat* and 
expenses of exercising the power of sale and of the sale, including the payment of the Trustee's and attorney's 
fees; (2) cost of any evidence of title procured in connection with such sale and revenue stamps on Trustees Deed; 
(3) all sums expended under the terms hereof, not then repaid, with accrued interest at lO*** per annum from date 
of expenditure; (4) all other sums then secured hereby; and (5) the remainder, if any, to the Derson or persons 
legally entitled thereto, or the Trustee, in its discretion, may deposit the balance of such proceeds with the County 
Clerk of the county in which the sale took place. 
16. Upon the occurrence of any default hereunder. Beneficiary shall have the option to declare all sums 
secured hereby immediately due and payable and foreclose this Trust Deed in the manner provided by law 
for the foreclosure of mortgages on real property and Beneficiary shall be entitled to recover in such proceed' 
ing all costs and expenses incident thereto, including a reasonable attorney's fee in such amount as shall be 
fixed by the court 
17. Beneficiary may appoint a successor trustee at any time by filing for record in the office of the County 
Recorder of each county in which said property or some part thereof is situated, a substitution of trustee From 
the time the substitution is filed for record, the new trustee shall succeed to all the powers, duties, authority 
and title of the trustee named herein or of any successor trustee Each such substitution shall be executed and 
acknowledged, and notice thereof shall be given and proof thereof made, in the manner provided by law. 
18. This Trust Deed shsll apply to, inure to the benefit of. and bind all parties hereto, their heirs, legatees, 
devisees, adminstrators, executors, successors and assigns. All obligations of Trustor hereunder are joint and 
several The term "Beneficiary'' shall mean the owner and holder, including any pledgee, of the note secured 
hereby In this Trust Deed, whenever the context requires, the masculine gender includes the feminine and/or 
neuter, and the singular number includes the plural. 
19 Trustee accepts this Trust when this Trust Deed, duly executed and acknowledged, is made a public 
record as provided by law. Trustee is not obligated to notify any party hereto of pending sale under any other 
Trust Deed or of any action or proceeding in which Trustor. Beneficiary, or Trustee shall be a party, unless 
brought by Trustee. 
20. This Trust Deed shall be construed according to the laws of the State of Utah 
21. The undersigned Trustor requests that a copy of any notice of default and of any notice of tale 
hereunder be mailed to him at the address hereinbefore set forth. 
»ven t/ Cundick 
Mariene H. Cundick 
Signature of Trustor 
PHP ASSOCIATES, 
BT 
(If Trustor an In< 
STATE OF 
COUNTY oSptfsf tf^M^ 
t^^jXQ._ 
On the ....IT...*.??? day of **v. , A.D. 19?*. personally 
David i . Durbano,Richard Mortensen, & Paul Sachter.authorized signi 
appeared before me .f.9.T...0ffi...A8aoc.iates.i.....and Steven F. Cundick and Marlene H... .^ujidioK, 
the aigner(s) of the above instrument, who duly acknowledged to me that ..t.heX.. executed the" 9 
L..£.iZ6... z0i44& 
M ^ . r » D,,kK„
 M«;jtf:Ml «*. . / . '--' ' _*--/ My Commission Expires:2-16-85 
STATE OF UTAH 
COUNTY OF 
Notary Public residing a t 
Ogden, Utah 
(If Trustor a Corporation) 
On the day of , A.D. 19 , personally 
appeared before me , who being by me duly sworn, 
says that he is the of , 
the corporation that executed the above and foregoing instrument and that said instrument was 
signed in behalf of said corporation by authority of its by-laws (or by authority of a resolution 
of its board of directors) and said acknowledged 
to me that said corporation executed the same. 
Notary Public residing at: 
My C r^nmisaion Expires: 
Shawn C. Ferrin, Utah State Bar No. 4832 Date Time 
HANSEN & ANDERSON Address 
Attorneys for Plaintiffs Upon 
Suite 600, Valley Tower By 
50 West Broadway Signature 
Salt Lake City, Utah 84101 
Telephone: (801) 532-7520 
IN THE SECOND JUDICIAL DISTRICT COURT OF WEBER COUNTY 
STATE OF UTAH 
G. ADAMS LIMITED PARTNERSHIP, 
a Utah limited partnership, 
and C.A. FERRIN, JR., 
Plaintiffs 
v. 
DAVID DURBANO, PAUL SACHTER, 
RICHARD MORTENSEN, STEVEN F. 





THE STATE OF UTAH TO THE ABOVE-NAMED DEFENDANT, PAUL SACHTER: 
You are hereby summoned and required to file an answer in writing to the attached 
complaint with the clerk of the above-entitled court, and to serve upon, or mail to, 
Shawn C. Ferrin, Esq., of HANSEN & ANDERSON, attorneys for plaintiffs, a copy of said 
answer within 20 days after service of this summons upon you. 
If you fail so to do, judgment by default will be taken against you for the relief 
demanded in said complaint which has been filed with the clerk of said court and a copy 
of which is hereto annexed and herewith served upon you. 
DATED this day of August, 1987. 
HANSEN & ANDERSON 
By — C ^ / A ^ 
Shawn C. Ferpin, Esq. 
Attorneys for Plaintiffs 
Serve Defendant at: 
Paul Sachter 
5493 South 300 East 
Ogden, Utah 84405 
